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Although | agree with the majority that Hao does not present a strong case
for asylum or for relief under the Convention against Torture (CAT), | write
separately because | believe precedent requires that we remand to the BIA for
determination of Hao’s CAT claim. While we must be “highly deferential” to the
Board’s findings, Chebchoub v. INS, 257 F.3d 1038, 1042 (9th Cir. 2001), we
cannot defer to a finding that has not been made. Regardless of whether
“substantial evidence supports a finding that Hao would not practice [Falun Gong]
on his return” to China, the 1J did not so find. He, in fact, made no findings as to
whether Hao is currently a Falun Gong petitioner. At the hearing, Hao proffered
witnesses to his current practice, but the 1J declined to hear them. He found Hao’s
current practice had “limited relevance as to what really happened in China” and
noted he “had no reason to doubt” that he practices Falun Gong in the United
States. In his decision, however, the 1J made no mention of Hao’s current or future
practice. The government does not dispute that Hao currently engages in Falun
Gong, and conceded at oral argument that any question of Hao’s future practice
and possible persecution upon return to China would require a remand for future

factfinding. Here, as in Kamalthas v. INS, 251 F.3d 1279, 1283 (9th Cir. 2001),



“the Board conflated the burden of proof for an asylum claim with that for relief
under the Convention” and failed to consider “all evidence relevant to the
possibility of future torture.” 1d. (internal quotation marks omitted); see also Nuru
v. Gonzales, 404 F.3d 1207, 1218-19 (9th Cir. 2005) (“Although past torture is
ordinarily the principal factor on which we rely when an applicant who has
previously been tortured seeks relief under the Convention, we also look to
evidence of gross, flagrant, or mass violations of human rights within that nation
and to any other relevant information regarding current country conditions . . . .”);
but see Xu Ming Li v. Ashcroft, 312 F.3d 1094, 1103 (9th Cir. 2002). (“Because
nearly all of the evidence presented to the 1J went to Xu's past treatment, we will
assume that the 1J followed the regulations by considering evidence of past torture
to determine the likelihood that she would be tortured if she returned to China.”).
“[N]Jowhere in its opinion did the BIA consider the documented country conditions
in [China] which corroborate the widespread practice of torture against [Falun
Gong practitioners].” Kamalthas, 251 F.3d at 1283; see also Zhang v. Ashcroft,
388 F.3d 713, 716 (9th Cir. 2004) (granting asylum to a Falun Gong practitioner
whose family had suffered persecution, and reporting the practitioners were
Imprisoned, beaten, and fired from government jobs after Falun Gong was banned

in July 1999); Zhou v. Gonzales, 437 F.3d 860, 868 (9th Cir. 2006) (noting that “an



Amnesty International report for 2000 discusses the police detention of tens of
thousands of Falun Gong practitioners, many of [whom] are reported to have been
tortured or ill-treated in detention. The State Department Country Report on China
for 2001 describes the Chinese government’s continued crackdown, and states that
various sources reported that over 200 Falun Gong practitioners died in detention
as a result of torture or mistreatment.”) (internal citations omitted). Hao’s CAT
claim must be remanded for determination whether, upon his return, the Chinese
government would likely torture him as a Falun Gong practitioner.

| respectfully dissent with respect to the panel’s disposition of Hao’s CAT

claim..



